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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant, v. |.K K Associates, Inc.
dba Ccean Avenue Restaurant, and Japan Express Restaurants, Respondent;
8 U.S.C. 1324a Proceedi ng; Case No. 89100571

DECI SI ON AND ORDER
JUDGVENT BY DEFAULT

The Inmmigration Reform and Control Act of 1986 (IRCA), Public Law
No. 99-603, 100 Stat. 3359 (Nov. 6, 1986), adopted Significant revisions
in national policy with respect to the presence of unauthorized aliens
in the United States. Acconpanying other changes, |RCA introduced the
concept of controlling enploynent of undocunented aliens and provided an
adm nistrative nmechanism for inposition of «civil liabilities wth
financial penalties upon enployers who hire, refer for a fee, or continue
to enpl oy unauthorized aliens in the United States.

| RCA anended the Immigration and Nationality Act of 1952 by adding
several new provisions to the law including Section 274A as codified in
8 U S. C section 1324a. Section 1324a provides that an enployer is liable

for failure to attest ““on a form designated or established by the
Attorney CGeneral by regulations, that it has verified that the individua
is not an unauthorized alien.'' In addition to civil penalties, enployers

also face crimnal fines and inprisonnent for engaging in a pattern or
practice of hiring or recruiting for a fee or continuing to enploy such
aliens. This range of renedies against unlawful enploynent is now
commonly referred to as "~ " enpl oyer sanctions.'

8 C.F.R Section 274a.2 provides that the Enployment Eligibility
Verification Form (Form [1-9) is designated by the Inmigration and
Naturalization Service (INS) as the formto be used by the enployer in
conplying with the requirenents of that section. The regul ation further
provides that the INS initiates an action against an enployer to assess
civil liability by issuing a Notice of Intent to Fine (NIF), and provides
that an enpl oyer agai nst whomthe NIF is inposed has the right to request
a hearing before an Adninistra-
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tive Law Judge (Judge). Such a request nust be nade within thirty (30)
days fromthe service of the NIF. See, 8 CF. R section 274a.9(d)(1).

Consi st ent wth t he statute and regul ati ons, t he I NS
(" Conmplainant'') initiated this proceeding against |.K K Associ ates,
Inc., dba, Ccean Avenue Restaurant and Japan Express Restaurants,

(" " Respondent'') by filing a Conplaint Regarding Unlawful Enploynent
(" Conplaint'') against the Respondent on Novenber 13, 1989. The
Conpl ai nt contained as Exhibit A the Notice of Intent to Fine alleging
three counts, involving a total of eleven individuals, of violations of
the Imrmigration and Nationality Act. Included as Exhibit B of the
Conplaint was a letter from the Respondent requesting a hearing before
t he Judge.

By Notice of Hearing on Conplaint Regarding Unlawful Enploynent,
dat ed Novenber 24, 1989, the Respondent, who was represented by |ega
counsel, was advised of (1) the filing of the Conplaint, (2) the right
to Answer the Conplaint within 30 days, as well as (3) the possibility
of a default judgnent if the Conplaint was not Answered, and, finally,
(4) the place of the hearing, Fresno, California.

The record in this case includes return receipt for the Notice of
Hearing from Respondent, dated on or about Novenber 29, 1989, and signed
by an agent of the Respondent.

The Conplaint, incorporating the NIF, requests an Order directing
Respondent to conply with 8 U S. C. Section 1324a, to cease and desi st
from any further violations of the Act and seeks civil noney penalties
totalling $2,500. 00.

By notion filed January 8, 1990, the INS asked for a default
judgnent. The notion rests on the prenise that no Answer had been filed
to the Conplaint, although the Conplaint had been filed nore than thirty
(30) days previously.

On January 18, 1990, having not received an Answer to the Conpl ai nt
or any responsive pleading to the INS notion, | issued, by certified
mail, an Order to Show Cause Wy Judgnent by Default Should Not |sse
That Order provided Respondent an opportunity to "~ show cause why default
should not be entered against it,'' any such showing to be nmade by a
sworn affidavit setting forth any good reason for not responding to the
Complaint. The Oder specifically stated that Respondent had ten days
fromthe date of the Order to respond

By a letter dated January 22, 1990, Respondent's attorney of record,
Lawson K. Renge, Esqg., withdrew as Respondent's counsel in this case.
However, Respondent was also served with a copy of the Oder to Show
Cause Wiy Default Judgnent Shoul d Not
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I ssued and failed to respond to that Order in any manner. And, as of the
date of this present Order, Respondent has not filed an Answer to the
Conpl ai nt.

Accordingly, the failure of Respondent to file a tinely, or any,
Answer to the Conplaint constitutes a basis for entry of a judgnent by
default within ny discretion as provided by 28 C.F.R Section 68.8(b).
The failure to answer entitles the Judge to treat the allegations of the
Conpl ai nt as admitted.

Respondent having failed to file an Answer, and the tine allowed for
filing one having elapsed, | find that the Respondent has waived its
right to appear and contest the allegations of the Conplaint, and that
a judgnment by default is appropriate. 28 CF. R 68.8 (h).

Accordingly, in view of the foregoing, | find and conclude that
Respondent, |.K K. Associates, Inc., dba Ocean Avenue Restaurant and
Japan Express Restaurants, conmitted the acts alleged in the Notice of
Intent to File and in the Conplaint, and by doing so, the Respondent
vi ol at ed 8 U S C Section 1324a(a) (1) (A and 1324a(a) (1) (B).
Specifically, | find that Respondent hired the individual naned in Count
I of the Notice of Intent to File knowing that the individual was
unauthorized to work in the United States and further, that the
respondent failed to properly prepare the Enploynent Eligibility
Verification Form (Form1-9) for all of the individuals naned in Counts
Il and 111 of the Notice of Intent to File.

Consequently, and for good cause shown, |IT |I'S HEREBY ORDERED t hat
Respondent shall:

1. Cease and desist from any further violations of 8 U S.C
1324a(a)(1) (A, that is, knowingly hiring an individual who s
unaut hori zed to be enployed in the United States:

2. Wthin 14 days fromthe date of this Judgnent by Default, pay a
civil noney penalty in the anobunt of $2,500.00, in either cashier's
check, certified check or noney order to the “~“Immigration and
Natural i zation Service'' and deliver sane to: INS, Ofice of the District
Counsel , ATTN. Marsha R Stroup, P. QO Box 26449, San Francisco, CA 94126-
1526.

3. Conmply with the requirenents of 8 U S. C. Section 1324a with
respect to verifying the enploynent eligibility of individuals that it
hires for enploynent in the United States.

Review of this final order may be obtained by filing a witten
request for review with the Chief Administrative Hearing Oficer, 5107
Leesburg Pike, Suite 2400, Falls Church, Virginia 22041, within 5 days
of this order as provided in 28 CF. R Section 68.51. This order shall
becone the final order of the Attorney General
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unless, within thirty (30) days fromthe date of this order, the Chief
Adm ni strative Hearing Oficer nodifies or vacates the order.

SO ORDERED: This 21st day of February, 1990, at Washington, D.C.

PAUL J. CLERVAN
Adm ni strative Law Judge
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